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STUDENT  RECORDS  AND  PRIVACY: 
OPOSED  SCHOOL  BOARD  REGULATIONS 
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by  Joan  G.  Brannon 
Assistant  Professor  of  Public  Law  and  Government 


Growing  concern  about  student  and  parent  access 
to  a  student's  records  and  the  confidentiality  of 
student  records  makes  formal,  written  school  board 
regulations*  desirable.  This  article  proposes  a  set  of 
regulations  for  handling  student  records.  School 
boards  that  now  have  regulations  for  handling  student 
records  should  review  them  in  the  light  of  these 
proposed  regulations,  and  school  boards  without  such 
regulations  should  adopt  them,  using  these  proposals 
as  a  guide. 

The  authority  for  school  boards  in  North  Carolina 
to  adopt  regulations  for  handling  student  records  is 
found  in  G.S  115-35(b),  which  grants  boards  "general 
control  and  supervision  of  all  matters  pertaining  to 
the  public  schools,"  However,  a  conflict  could  arise 
between  the  regulations  and  the  state  law  on  public 
records,  depending  on  whether  the  courts  hold  that 
student  records  fall  within  the  statutory  definition  of 
a  public  record.  If  student  records  are  declared  to  be 
public  records,  before  local  school  boards  will  be 
able  to  limit  access  to  them,  a  specific  statute  will 
have  to  be  passed  exempting  them  from  the  public 
records  statute.' 

One  area  of  confusion  in  most  states,  including 
North  Carolina,  is  whether  student  records  are  public 
records.  In  North  Carolina,  public  records  "comprise 

*  The  term  regulation  refers  to  policy  adopted  by  a 
school  board. 

1.  Examples  of  statutes  authorizing  exemption  are  N.C. 
Gen.  Stat.  §  115-142(b)  (Supp.  1971)  (teacher  personnel 
files);  N.C.  Gen.  Stat.  §  48-26  (1966)  (adoption  in- 
vestigations); N.C.  Gen.  Stat.  §  105-259  (1972)  (income 
taxes);  N.C.  Gen.  Stat.  §  114-15  (1966)  (S.B.I,  records). 


all  written  or  printed  books,  papers,  letters,  doc- 
uments and  maps  made  and  received  in  pursuance  of 
law  by  the  public  officers  of  the  State  and  its  coun- 
ties, municipalities  and  other  subdivisions  of  gov- 
ernment in  the  transaction  of  public  business."^  All 
public  records  are  open  to  inspection  by  any  person.' 
Since  the  public  records  statute  was  enacted  in  1935, 
no  judicial  decision  has  interpreted  its  language,  but 
many  North  Carolina  Attorney  General's  opinions 
have  been  issued  that  give  a  broad,  liberal  in- 
terpretation to  the  statute. 

One  could  argue  that  student  records  are  not 
public  records  because  they  are  not  kept  in  the 
transaction  of  public  business,  and  that  the  intent  of 
the  public  records  statute  was  to  make  open  for 
inspection  documents  and  papers  relating  to  daily 
governmental  operations,  such  as  minutes  of  gov- 
ernmental meetings  and  budgets,  and  documents  that 
are  required  by  law  to  be  publicly  recorded,  such  as 
criminal  or  civil  judgments  and  land  transfers.  A 
1958  Attorney  General's  opinion  held  that  patient 
clinical  records  maintained  by  public  health  de- 
partments are  not  public  records  because  they  are  not 
a  transaction  of  a  public  nature.''  However,  the 
opinion  did  not  explain  the  nature  of  public  as 
distinguished  from  nonpublic  business.  Furthermore, 
the  interpretation  was  made  in  light  of  the  physician- 
patient    privilege'    and    the   confidentiality    of   com- 


2.  N.C.  Gen.  Stat.  §  132-1  (1964). 

3.  N.C.  Gen.  Stat.  §  132-6  (1964). 

4.  N.C.    Attorney   General's   opinion, 
1958,  to  Dr.  O.  David  Garvin. 

5.  N.C.  Gen.  Stat.  §8-53(1969). 


sued   February 
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munications  between  a  doctor  and  his  patient.  An 
analogous  privilege  would  not  apply  to  student 
records  except  for  counselor  or  psychologist  records/ 

A  1967  Attorney  General's  opinion  held  that  the 
grades  of  a  student  attending  a  public  college  are 
public  records  and  may  be  sent  to  the  student's  high 
school  counselor  without  the  student's  consent.' 
Under  this  liberal  interpretation  and  other  Attorney 
General's  opinions  dealing  with  different  kinds  of 
records,  practically  all  records  kept  by  public 
officials  are  public  records,  and  inspection  is  cut 
off  only  by  a  specific  statute  requiring  a  certain  type 
of  record  to  be  kept  confidential.* 

However,  a  conflict  arises  between  this  broad 
reading  of  what  constitutes  a  public  record  open  for 
inspection  by  any  person  and  a  newly  emerging 
constitutional  principle  of  a  general  right  to  privacy. 
Since  the  Supreme  Court  decision  of  Griswold  v. 
Connecticut,"  there  has  been  much  litigation'"  and 
legal  discussion"  about  an  individual's  right  to 
privacy.  The  legal  analysis  emerging  is  that  the 
student  has  a  right  to  privacy  that  must  be  balanced 
with  the  need  for  school  officials  to  collect  certain 
personal  information  in  order  to  carry  out  the  school's 
educational  function.  School  officials  who  have  a 
proper  need  to  know  personal  information  can  collect 
and  use  that  information  even  if  doing  so  results  in 
violating  the  student's  right  to  privacy.  However, 
other  persons,  such  as  prospective  employers  or  credit 
lenders,  cannot  exhibit  a  proper  educational  purpose 
for  using  such  information  that  would  allow  an  in- 
vasion of  privacy.  Before  collecting  or  using  personal 
information,    the    school    official    should    ask    two 

6.  North  Carolina  is  one  of  a  few  states  that  have 
enacted  privileged-communication  statutes  for  school 
counselors  and  psychologists.  See  N.C.  Gen.  Stat.  §  8- 
53.3  (1969)  (psychologist);  N.C.  Gen.  Stat.  §  8-53.4  (Supp. 
1971)  (school  counselor).  Therefore,  in  North  Carolina 
these  records  are  confidential  and  the  personal  property  of 
the  counselor  or  psychologist,  and  they  do  not  become  part 
of  the  student's  record.  For  this  reason,  these  proposed 
regulations  do  not  cover  personal  files  kept  by  counselors 
or  psychologists  to  assist  them  in  counseling  students.  For 
those  states  that  have  no  such  privilege  statutes,  coun- 
selor's and  psychologist's  files  must  be  covered  in  the 
regulations. 

7.  N.C.  Attorney  General's  opinion  issued  July  12, 
1967.  to  J.  Stuart  Devlin. 

8.  See  note  1  supra. 

9.  381  U.S.  479  (1965). 

10.  E.g.,  Doe  V.  McMillan,  442  F.2d  879  (D.C.  Cir. 
1971);  Blair  v.  Union  Free  Dist.,  67  Misc.  2d  248,  324 
N.Y.S.2d  222  (Dist.  Ct.  1971)  (student  records)  and  Menard 
V.  Mitchell,  328  F.  Supp.  718  (D.D.C.  1971);  U.S.  v.  Kalish, 
271  F.  Supp.  968  (D.P.R.  1967)  (criminal  arrest  records). 

11.  See  A.  Miller.  The  Assault  on  Privacy;  Com- 
puters. Data  Banks,  and  Dossiers  (1971);  Russell  Sage 
Foundation,  Guidelines  for  the  Collection,  Maintenance 
and  Dissemination  of  Pupil  Records  (1970);  S.  Wheeler, 
On  Record:   Files  and  Dossiers  in  American  Life  (1969). 


questions:  First,  is  there  a  proper  educational  purpose 
for  collecting  or  using  the  information?  Second,  is  the 
information  to  be  collected  or  used  rationally  related 
to  that  educational  purpose? 

These  proposed  regulations  have  been  drafted  with 
this  balancing  of  school  needs  versus  the  student's 
right  to  privacy  in  mind. 

PROPOSED  SCHOOL  BOARD  REGULATIONS  ON 
STUDENT  RECORDS 

The  proposed  regulations  contain  several  sections 
each  of  which  is  followed  by  a  comment  explaining  or 
clarifying  its  intent.  In  some  cases  the  comments  are 
essential  to  the  meaning  of  the  section;  if  the  section 
is  adopted,  the  comment  should  be  adopted  with  it. 
Generally,  however,  the  comments  are  simply  ex- 
planatory and  need  not  be  a  part  of  the  adopted 
section. 

Optional  sections  are  provided  when  a  reasonable 
alternative  is  available.  Bracketed  material  is  an 
alternative  method  of  denoting  an  optional  choice. 

Section  1.  Classification  and  Maintenance  of  Records 

Information  about  students  that  is  collected  and 
stored  by  school  personnel  shall  be  separated  into 
one  of  the  following  three  classifications: 

a.  Administrative  records.  This  classification  in- 
cludes official  administrative  records  that  con- 
stitute the  minimum  personal  data  necessary  for 
operating  the  educational  system.  It  includes  birth 
date,  sex,  race,  names,  addresses,  and  places  of 
employment  of  parents,  academic  work  completed, 
grades,  attendance  records,  withdrawal  and  re- 
entry records,  honors  and  activities,  date  of 
graduation,  class  rank,  and  follow-up  records. 

b.  Supplementary  records.  This  classification  in- 
cludes verified  information  that  is  important  in 
operating  the  educational  system  but  is  of  a  more 
sensitive  nature  and  of  less  historical  importance. 
It  includes: 

1.  Test  data  such  as  scores  on  standardized 
achievement,  aptitude,  and  intelligence  tests. 

2.  Observational  data  such  as  systematically 
gathered  teacher  or  counselor  evaluations  and 
observations  of  social  and  personal  assets, 
clinical  findings,  and  verified  reports  of 
serious  or  recurrent  deviant  behavior  patterns. 

3.  General  data  such  as  health  data,  family 
background  information,  and  educational  and 
vocational  plans. 

c.  Tentative  records.  This  classification  includes 
useful  information  that  has  not  been  verified  or  is 
not  clearly  needed  beyond  the  immediate  present. 
It  includes  unevaluated  reports  of  teachers  or 
counselors  thai  may  be  needed  in  ongoing  coun- 
seling or  disciplinary  actions. 
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Administrative  records  shall  be  permanent  and 
maintained  by  the  school  for  an  indefinite  period. 
When  the  student  graduates,  supplementary  records 
shall  be  destroyed  or  shall  be  transferred  to  the 
administrative  records  if  they  have  permanent  use- 
fulness. Tentative  records  shall  be  destroyed  when 
the  use  for  which  they  were  collected  is  ended. 
However,  tentative  records  may  be  placed  in  the 
supplementary  classification  if  the  continuing 
usefulness  of  the  information  is  demonstrated  and  its 
validity  verified^ 

To  eliminate  unnecessary  or  outdated  information, 
a  student's  records  shall  be  reviewed,  at  a  minimum, 
when  he  moves  from  elementary  to  junior  high  and 
from  junior  high  to  high  school  and  when  he  grad- 
uates. 

Comment:  Student  data  collected  and  stored  by 
school  officials  ranges  from  stable  information  to 
tentative  uncorroborated  reports  on  alleged  student 
behavior.  These  different  types  of  information  require 
different  treatment  in  their  maintenance  and  access.  The 
three  classifications  are  based  on  the  nature  of  the 
information,  its  usefulness  to  the  educational  system, 
and  its  accuracy. 

Ideally,  separate  folders  should  be  maintained  for 
each  classification  of  information.  However,  in  North 
Carolina  most  school  systems  use  a  printed  cumulative 
record  form  issued  by  the  State  Superintendent  of  Public 
Instruction.  Thus  separation  of  administrative  and 
supplementary  data  by  classification  is  not  possible 
when  the  cumulative  record  form  is  used. 

The  classification  for  tentative  records  refers  to 
uncorroborative  reports,  such  as  that  a  particular 
student  molested  another,  or  discipline  problems.  This 
type  of  information  should  not  be  kept  in  the  same  place 
as  other  student  records,  and  probably  already  is  kept 
apart  from  the  rest  of  the  student's  file.  Tentative 
records  should  either  be  destroyed  as  soon  as  the  use 
for  which  it  was  collected  ends  or  transferred  to  the 
supplementary  classification  if  it  meets  the  requirements 
set  out  in  the  policy. 

The  section  provides  that  administrative  records 
shall  be  maintained  permanently.  When  the  student 
graduates,  supplementary  records  shall  be  destroyed  or 
transferred  to  the  administrative  records  if  the  in- 
formation has  continued  usefulness.  Since  much  of  the 
information  contained  in  the  supplementary  clas- 
sification serves  a  proper  function  only  in  the  context  of 
the  school-student  relationship,  this  information  should 
be  destroyed  when  that  relationship  ceases.  A  school 
system  that  wants  to  keep  such  information  for  sta- 
tistical purposes  may  keep  it  in  a  form  in  which  the 
individual  student  is  not  identifiable.  However,  some  of 
the  information  contained  in  the  supplementary  records 
may  have  continued  usefulness  and  should  be  trans- 
ferred to  the  student's  permanent  administrative  records. 

A  student's  records  must  be  culled  at  periodic 
intervals  so  that  information  that  is  no  longer  useful  or 
necessary  is  destroyed. 

Section  2.  Dissemination  of  Student  Records 

a.  School  odicials.  The  School  may,  without  the 
onsent  of  either  the  student  or  his  parents,  release 


student  records  to  school  officials  who  have  a  proper 
educational  purpose  in  examining  the  information. 

b.  Parents.  A  student's  parents  or  guardian  may 
have  access  to  the  administrative  and  supplementary 
records  at  all  reasonable  times,  except  that  if  the 
student  is  married  or  is  at  least  18  years  of  age,  and 
in  both  cases  is  no  longer  in  school,  his  parents' 
access  to  his  records  is  subject  to  the  student's 
written  consent. 

A  school  official  competent  in  interpreting  student 
records  shall  be  present  to  explain  the  meaning  and 
implications  of  the  records  that  are  examined. 

The  parents  shall  have  the  right  to  make  written 
objections  to  any  information  contained  in  the 
records.  Any  written  objection  shall  be  signed  by  the 
parent  and  dated,  and  it  shall  become  part  of  the 
student's  supplementary  record. 

Comment:  Under  this  section,  the  parents  or  guardian 
of  a  student  is  granted  access  to  the  student's  records. 
Parents  have  natural  rights  in  the  education  of  their 
child  and  should  be  able  to  keep  abreast  of  his  progress 
through  school.  This  should  include  not  only  seeing 
reports  of  the  child's  grades  but  also  all  other  items 
kept  in  his  file,  including  evaluations  of  social  and 
personal  assets,  standardized  test  scores,  and  health 
data.  (See  Van  Allen  v.  McCleary,  27  Misc.  2d  81,  211 
N.Y.S.2d  501  (Sup.  Ct.  1961).) 

The  term  guardian  includes  not  only  a  person 
appointed  legal  guardian  by  the  court  but  also  a  person 
with  whom  the  child  lives  and  who  in  fact  acts  as  a 
guardian. 

One  situation  that  may  confront  the  superintendent 
frequently  occurs  when  the  child's  parents  are  divorced 
and  one  parent  has  been  appointed  legal  guardian  of  the 
child.  In  that  situation,  the  records  should  be  open  to 
both  parents  unless  the  parent  who  is  the  legal  guardian 
requests  that  the  records  be  closed  to  the  other  parent. 

Parents  of  a  student  who  is  married  or  eighteen,  and 
in  both  cases  no  longer  in  school,  must  have  the 
student's  consent  to  see  his  records.  Since  in  North 
Carolina  the  age  of  majority  is  18,  if  a  student  has 
reached  majority  and  is  no  longer  in  school,  the  parent's 
rights  in  the  education  of  his  child  no  longer  exist  (see 
Section  2c). 

Another  pertinent  aspect  of  the  school's  data 
collection/student's  privacy  conflict  is  the  accuracy  of 
the  data  itself.  A  school  has  no  proper  educational 
interest  in  using  inaccurate  data.  To  help  assure  that 
the  information  is  accurate,  the  student  (see  section  2c) 
or  his  parents  should  have  access  to  the  records  and 
have  a  means  of  pointing  out  inaccuracies. 

The  provision  that  a  school  official  qualified  to 
interpret  student  records  be  present  allows  raw  ma- 
terials to  be  explained  and  interpreted  to  avoid  mis- 
understandings or  false  impressions. 

Parents  may  have  access  at  reasonable  times. 
Reasonable  times  means  by  appointment  during  regular 
office  hours  or  at  any  other  time  specially  arranged  by 
the  parent  and  school  officials. 

c.  Students.  A  student  may  have  access  to  his 
administrative  records  at  all  reasonable  times. 
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Option  1.  A  student  who  has  reached  the  age  of 
eighteen  or  is  married  may  examine  his  supplementary 
records  at  all  reasonable  times. 

Option  2.  A  student  who  has  reached  the  age  of 
eighteen  or  is  married,  and  in  both  cases  is  no  longer 
in  high  school,  may  examine  his  supplementary 
records  at  all  reasonable  times. 

A  school  official  competent  in  interpreting  student 
records  shall  be  present  to  explain  the  meaning  and 
implications  of  the  records  that  are  examined. 

The  student  shall  have  the  right  to  make  written 
objections  to  any  information  contained  in  the 
records.  Any  written  objection  shall  be  signed  by  the 
student  and  dated,  and  it  shall  become  part  of  his 
supplementary  record. 

Comment:  To  assure  accuracy  of  the  records,  a 
student  should  have  both  access  to  his  records  and  a 
means  for  pointing  out  inaccuracies.  Administrative 
records  should  be  available  to  all  students. 

Supplementary  files  are  available  to  those  students 
who  have  reached  the  age  of  eighteen  or  are  married.  In 
North  Carolina,  eighteen  is  the  age  of  majority.  In  other 
states  where  the  age  of  majority  is  21.  school  boards 
should  determine  whether  legal  difficulties  would  arise 
from  granting  access  at  18. 

Option  2  is  provided  as  an  alternative  and  prevents 
access  to  supplementary  files  by  students  who  are  still 
in  the  school.  A  school  board  may  decide  that  on 
balance  the  conflict  that  would  arise  between  a  student 
who  examines  his  records  and  those  teachers  and 
counselors  who  evaluated  him  is  of  greater  harm  than  the 
benefit  in  allowing  students  still  in  school  to  see  their 
records  is  valuable:  if  so,  option  2  should  be  followed. 
A  problem  exists  with  this  option  if  the  school  system 
uses  a  single,  nonseparable  cumulative  record  form.  In 
this  case,  the  counselor  or  other  school  official  will 
have  to  tell  the  student  who  is  not  entitled  to  look  at 
his  entire  record  what  is  in  those  portions  of  the  record 
he  is  entitled  to  know  rather  than  allow  the  student  to 
inspect  the  record. 

d.  Other  persons.  Other  persons  with  good  reason 
may  have  access  to  the  following  factual  data  without 
the  consent  of  either  the  student  or  his  parents:  (1) 
age,  (2)  attendance  record,  (3)  current  address  of  a 
student  presently  in  school,  and  (4)  graduation 
status. 

No  other  person  may  have  access  to  any  other  data 
in  a  student's  records  except  under  one  of  the 
following  circumstances: 

(1)  When  proper  written  consent  to  the  release  of 
such  records  has  been  obtained. 

(A)  The  consent  must  be  given  by  the  stu- 
dent's parents  or  guardian.  However,  when 
a  student  reaches  the  age  of  eighteen 
years  or  is  married  [and  in  both  cases  is 
no  longer  attending  high  school],  his 
consent  and  not  that  of  his  parents  must 
be  obtained  to  release  the  information. 

(B)  The    written    consent    must    specify    the 


records  to  be  released  and  to  whom  they 
are  to  be  released.  Each  request  for 
consent  must  be  handled  separately; 
blanket  permission  for  the  release  of 
information  shall  not  be  accepted. 

(2)  Under  compulsion  of  law. 

(3)  In  an  emergency  situation  when  the  student  or 
his  parents  cannot  be  reached,  the  principal 
or  superintendent  may  in  his  discretion  release 
information  to  law  enforcement  officials. 

(4)  When  data  for  outside  research  purposes  is 
released  in  such  a  form  that  no  individual 
student  is  identifiable. 

Comment:  This  section  severely  limits  access  by 
persons  other  than  school  officials,  parents,  and  the 
student.  In  most  instances  nonschool  persons  may  not 
have  access  without  consent  by  the  student  or  his 
parents  because  nonschool  persons  do  not  have  a  proper 
educational  purpose  in  using  the  information  that  would 
necessitate  an  invasion  of  the  student's  privacy. 

Students  who  have  reached  the  age  of  majority  or  who 
are  married  are  presumed  capable  of  making  an  informed 
consent.  For  other  students,  their  parents  or  guardian 
must  consent  for  them  even  though  under  some  cir- 
cumstances the  interests  of  the  student  and  his  parents 
or  guardian  may  not  be  identical.  The  bracketed  portion 
must  be  included  if  the  school  board  decides  to  follow 
the  second  option  in  section  2c  regarding  student  access 
to  his  own  records,  since  a  person  cannot  make  an 
informed  consent  to  release  records  unless  he  knows 
what  the  records  contain. 

The  exception  for  release  under  compulsion  of  law 
allows  the  school  official  to  release  information  as 
required  under  child-abuse  laws  or  when  subpoenaed  by 
a  court  of  law.  (See  N.C.  Gen.  Stat.  §§  110-115  to  -122.) 

The  role  of  police  in  the  school  needs  to  be  treated 
in  a  separate  regulation.  This  regulation  has  not 
attempted  to  deal  with  the  problems  of  this  area,  except 
that  a  provision  has  been  added  for  the  principal  or 
superintendent  to  exercise  discretion  in  releasing 
student  records  to  law  enforcement  officials  in  an 
emergency  situation. 

Section  3.  Superintendent's  Discretion  in  Allowing 
or  Denying  Access  to  Records 

If  the  superintendent  has  special  information  that 
would  indicate  granting  or  denying  access  in  ac- 
cordance with  section  2  of  this  policy  would  be 
harmful  to  the  student,  he  may  exercise  discretion  in 
granting  or  denying  access  in  a  manner  other  than 
that  provided  for  in  section  2. 

Comment:  This  section  would  allow  the  super- 
intendent to  deviate  from  the  regular  policy  when  he  has 
special  information  that  would  necessitate  deviation. 
For  example,  if  the  superintendent  has  information  that 
the  parents  will  abuse  their  child  if  they  discover  that 
his  scores  on  standardized  achievement  tests  indicate  a 
level  below  the  norm,  the  superintendent  can  deny 
parental  access  to  standardized  test  scores. 

In  no  event  should  this  section  be  used  to  the  extent 
that  it  becomes  the  rule  rather  than  the  exception. 
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,,  Section  4.   Procedure 

»  The  principal  shall  have  the  over-all  respon- 
sibility for  maintaining  and  preserving  the  con- 
"identiality  of  student  records.  He  may,  however, 
designate  another  school  official  to  perform  these 
iuties  for  him. 

The  principal  or  his  designee  is  responsible  for 
3lassifying  records  and  maintaining  them  so  that  each 
■record  can  clearly  be  identified  by  classification.  He 
is  responsible  for  reviewing  the  files  and  deleting 
'supplementary  and  tentative  records  when  necessary. 
He  is  also  responsible  for  granting  or  denying  access 
to  records  on  the  basis  of  these  regulations. 

Comment:  This  section  puts  the  responsibility  for 
maintaining  the  records  and  implementing  these  reg- 
ulations on  the  principal  or  his  designee. 


RECENT  COURT  DECISIONS 

Compulsory  School  Attendance  Laws.  Wisconsin  v. 
Yoder U.S.  (1972). 

Facts.  Amish  parents  were  convicted  of  violating 
the  Wisconsin  compulsory  school  attendance  law  that 
required  children  to  attend  school  until  age  16.  The 
Amish  permitted  their  children  to  attend  school 
through  the  8th  grade,  but  they  objected  to  further 
schooling  because  it  imposed  serious  barriers  to  the 
child's  integration  into  the  Amish  religious  com- 
munity. The  Wisconsin  Supreme  Court  held  the 
compulsory  school  attendance  law  violated  the 
Constitutional  rights  of  the  Amish  to  the  free  exercise 
of  religion.  The  state  appealed. 

Holding.  The  United  States  Supreme  Court  affirmed, 
holding  that  the  compulsory  attendance  law  violates 
the  First  Amendment  rights  of  the  Amish.  Since  the 
religious  beliefs  of  the  Amish  are  sincere  and  their 
way  of  life  is  inseparable  from  the  exercise  of  those 
beliefs,  a  compulsory  attendance  law  that  interferes 
with  Amish  life  also  infringes  upon  the  free  exercise 
of  their  religious  beliefs.  The  interest  of  the  state  in 
requiring  universal  education  must  be  balanced  with 
the  right  of  free  exercise  of  religion;  and,  in  this 
case,  the  state's  interest  was  not  compelling.  The 
Court  noted  that  the  Amish  children  are  taught  by  the 
Amish  community  to  be  productive  members  of  society 
and  that  the  parens  patriae  power  of  the  state  is 
limited  to  parental  decisions  that  jeopardize  the 
health  or  safety  of  the  child  or  have  "a  potential  for 
significant  social  burdens."  The  record  indicated  that 
such  detrimental  effects  would  not  result  from  the 
failure  to  apply  the  compulsory  attendance  law  to 
|Amish  children. 

Justice  Douglas  filed  a  partial  dissent,  objecting 
to  the  Court's  conclusion  that  only  the  parents'  views 
need  be  considered.  He  considered  it  an  invasion  of 


the  child's  rights  to  permit  such  an  imposition  without 
asking  the  child's  opinion. 

Desegregation.   Bradley  v.  School  Bd.   of  Richmond, 

338  F.  Supp.  67  (E.D.Va.) F.  2d 

(4th  Cir.  1972). 

Facts.  The  area  surrounding  Richmond,  Virginia, 
consists  of  three  political  subdivisions:  the  City  of 
Richmond,  Chesterfield  County,  and  Henrico  County. 
The  boundaries  of  these  units  have  existed  for  more 
than  100  years  and  each  has  had  its  own  separate 
school  system.  These  school  districts  had  complied, 
within  their  individual  districts,  with  court  mandates 
requiring  a  unitary  school  system;  but  the  racial 
composition  of  6ach  system-64  percent  black  in  the 
Richmond  City  Schools,  91  percent  white  in  the 
Chesterfield  County  schools,  and  92  percent  white  in 
the  Henrico  County  schools— produced,  basically, 
two  white  systems  and  one  black  system 

The  district  court  concluded  that  the  racial  com- 
position of  the  three  school  units  had  been  fostered 
or  condoned  by  the  state  through  their  acquiescence 
in  restrictive  covenants  and  non-participation  in 
federally  assisted  low  income  housing.  It  concluded 
that  although  the  boundaries  of  the  school  units  were 
historical,  the  failure  to  choose  a  mode  of  school 
organization  that  more  effectively  eliminated  seg- 
regation gave  rise  to  an  inference  of  discriminatory 
intent  t)iat  had  not  'been  rebutted  by  the  defendants. 
The  court  determined  that  desegregation  of  the  county 
and  city  schools  could  not  be  achieved  witrfin  the 
school  division  boundaries  and  ordered  consoli- 
dation of  the  school  systems  into  one  metropolitan 
system. 

Holding.  The  Fourth  Circuit  Court  of  Appeals, 
sitting  en  banc,  reversed.  It  held  that  although  state 
action  may  have  previously  fostered  segregation 
within  the  two  county  and  city  school  districts,  there 
was  no  evidence  of  actions  taken  among  any  gov- 
ernmental units  to  locate  a  race  in  one  school  district 
or  another.  It  also  observed  that  the  concentration  oft 
blacks  in  Richmond  was  the  result  of  social  and 
economic  conditions  rather  than  state  action,  and  thus 
no  invidious  discrimination  in  the  historical  creation 
of  the  separate  systems  or  in  their  maintenance 
existed.  Since  there  were  no  constitutional  infirmities 
in  the  three  systems,  the  appellate  court  found  that 
the  district  court  was  without  authority  to  order  their 
consolidation.  An  appeal  to  the  Supreme  Court  has 
been  filed. 

Judge  Winter,  in  a  strong  dissent,  maintained  that 
the  existence  of  acts  between  the  local  governmental 
units  to  locate  a  race  in  one  school  district  or  another 
was  irrelevant.  The  mandate  of  Brown  v.  Board  of 
Education  was  directed  at  the  entire  state  of  Virginia 
as  well  as  its  individual  units,  and  state  action  in 
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part  caused  the  racial  composition  of  the  local  school 
systems.  He  thus  concluded  that  since  state  action 
had  fostered  the  racial  populations  within  the  local 
boundaries,  the  federal  district  court  had  authority  to 
order  the  consolidation  of  the  three  school  units  in 
order  to  desegregate  their  schools. 

Underground  Newspapers.  Quarterman  v.  Byrd,  453  F. 

2d  54  (4th  Cir.  1971). 

Facts.  A  tenth  grade  student  in  the  Cumberland 
County  Schools  distributed  an  underground  newspaper 
that  was  highly  critical  of  the  school  and  that  urged 
students  to  burn  school  buildings  if  necessary.  The 
student  was  suspended  for  ten  days  and  placed  on 
probation  for  violating  a  high  school  rule  providing 
that 

Each    pupil    is    specifically    prohibited    from 
distributing,    while    under    school    jurisdiction, 
any  advertisements,  pamphlets,  printed  material, 
written      material,      announcements     or     other 
paraphernalia  without  the  express  permission  of 
the  school. 
Two  months  later  the  student  was  suspended  for  ten 
days,    again    for    distributing    an    underground    paper 
without    permission.    The    student    then    brought      a 
Section  1983  action  in  federal  district  court  seeking  a 
declaratory  judgment  on  the  basis  that  the  school  rule 
violated  his  First  Amendment  rights  of  free  speech. 
He  also  sought  an  injunction  against  enforcement  of 
thei  rule  and  damages.  Judge  Butler  denied  the   ap- 
plication and  stayed  the  proceeding  until  there  had 
been    an    exhaustion    of    state    administrative     and 
judicial    remedies.     From    this    order,     the     student 
appealed  to  the  Fourth  Circuit.  He  also  sought  and 
received  injunctive  relief  pending  the  appeal. 

Holding.  The  Fourth  Circuit  Court  reversed, 
holding  the  school's  rule  prohibiting  pupils  from 
distributing  any  printed  material  without  express 
permission  of  the  principal  to  be  invalid  on  its  face. 
The  rule  was  an  improper  prior  restraint  on  speech 
because  (1)  it  failed  to  set  out  criteria  for  the  prin- 
cipal's guidance  in  determining  whether  to  grant  or 
deny  permission  to  distribute  materials  and  (2) 
because  it  did  not  contain  procedural  safeguards  for 
an  expeditious  review  of  the  principal's  decision. 

Nonrenewal    of    a    Nontenured    Teacher's    Contract. 

Grimes  v.  Nottoway  County  School  Bd., F. 

2d (4th  Cir.  1972). 

Facts.  Flossie  Grimes,  a  nontenured  high  school 
teacher  employed  for  seventeen  years,  was  not 
recommended  for  reappointment  for  the  coming  school 
year.  The  reason,  apparently,  was  because  of  the 
manner  in  which  she  handled  classroom  discipline 
cases.    The  principal   informed   her  why  he  had   re- 


had  been  discussed  in  conference  with  the  principle 
and  superintendent.  At  the  teacher's  request,  tl 
board  of  education  held  a  special  board  meeting 
which  the  teacher  was  given  a  full  opportunity  to  t 
heard.  At  a  second  meeting,  which  the  teacher  als 
attended,  the  board  voted  not  to  renew  her  contrac 
She  then  brought  suit  in  the  federal  district  cou 
claiming  a  denial  of  procedural  due  process  a' 
guaranteed  by  the  Fourth  Amendment  to  the  Feders 
Constitution.  The  court  held  there  was  no  infringemer 
of  a  substantive  constitutional  right  and  that  th 
requirements  of  procedural  due  process  had  been  met.i 

Holding.  The  Fourth  Circuit  Court  of  Appeal 
affirmed  the  dismissal.  It  specifically  refused  t 
decide  whether  due  process  requires  a  hearing  wh& 
the  school  board  decides  not  to  renew  a  nontenurec 
teacher's  contract,  but  held  that,  in  any  event,  tht' 
plaintiff  had  received  adequate  notice  and  hearing! 
prior  to  the  decision  of  the  school  board.  I 

Horton  v.  Orange  County  Board  ol  Education, F.i 

2d (4th  Cir.  1972). 

The  Horton  case  is  the  Fourth  Circuit's  moslj 
recent  pronouncement  on  the  rights  of  a  probationary 
teacher's  contract.  In  a  per  curiam  decision,  the  court 
ordered  the  Orange  County  School  Board  to  pay  twc 
years'  back  wages  to  a  teacher  whose  contract  had 
not  been  renewed.  The  court  found  the  board's  action 
to  be  illegal,  because  the  board  had  not  provided  the 
teacher  witTi  a  written  statement  of  reasons  (charges] 
why  she  would  not  be  given  a  new  contract.  The  court 
did  not  rule  on  whether  a  hearing  was  fconstitutionallj 
required,  because  the  school  board  had  consented  tc 
a  hearing.  Nevertheless,  the  court's  opinion  stronglj 
suggests  that  a  hearing  may  be  required.  The  finding 
that  the  proceeding  before  the  school  "was  a  failure" 
is  based  on  the  board's  refusal  to  provide  the  teachei 
with  a  statement  of  reasons  for  the  nonrenewal,  and 
thus  the  teacher  "had  no  opportunity  to  require  prool 
or  refute  the  accusations."  (A  copy  of  the  Horton  case 
was  sent  to  school  superintendents  and  schoo! 
attorneys.   A  copy  will  be  sent  on  request.) 


ATTORNEY  GENERAL'S  OPINIONS 

Subject:   Teacher  Tenure  Act  Application 

Requester:  William  A.  Dees,  Jr.,  Chairman  of  the 
Personnel  Policies  and  Practices  Comm.  (2  May  1972) 

Question:  Does  the  Teacher  Tenure  Act  (G.S.  115- 
142)  apply  to  teachers  holding  less  than  a  Class  A 
certificate? 

i4nsM'er:  No,  except  for  teachers  with  a  regular 
vocational  rehabilitation  certificate.  A  teacher  must 
hold  at  least  a  Class  A  certificate  to  be  either  a 
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robationary  or  tenured  teacher  under  the  tenure  act. 
uperintendents    also   cannot   obtain   tenured   status 
I  nder  the  act. 

tubject:  School  Athletic  Facilities 

]  Requester:  L.  Norman  Shronce,  Caldwell  County 
'Manager  (20  March  1972) 

Question:  May  a  county  use  tax  funds  without  voter 
■pproval  to  construct  bleachers  for  a  school  athletic 
leld? 

Answer:  Yes.  Athletics  are  part  of  the  school 
')rogram.  School  expenditures  are  a  "necessary 
expense"  and  therefore  are  not  subject  to  the  state 
.;onstitutional  limitation  [N.C.  CONST.  Art.  V,  §  (2) 
5)]  that  tax  funds  not  be  used  without  voter  approval 
!;xcept  for  a  necessary  expense. 
I 

■lECENT  PUBLICATIONS 

'  1.  Joan  G.  Brannon,  Proposed  School  Board 
^{egulations  Governing  Access  and  Maintenance  of 
feacher  Personnel  Records.  Institute  of  Government, 
The  University  of  North  Carolina  at  Chapel  Hill. 
1972.  7  pages.  Copies  are  free  on  request.  The  new 
Morth  Carolina  Teacher  Tenure  Act  requires  school 
\)oards  to  adopt  regulations  governing  public  access 
to  the  teacher's  personnel  file.  These  proposed 
regulations  will  help  school  boards  develop  their  own 
regulations. 

I  2.  Roben  E.  Phay,  Teacher  Dismissal  and  Non- 
renewal of  Teacher  Contracts:  Proposed  School  Board 
Regulations.  Institute  of  Government,  The  University 
of  North  Carolina  at  Chapel  Hill.  1972.  41  pages. 
Copies  are  $3.00  plus  3%  sales  tax  (4%  in  Orange 
County).  The  Teacher  Tenure  Act  requires  school 
boards  to  adopt  regulations  on  the  boards'  hearing 
procedures.  These  proposed  regulations  will  help 
boards  develop  their  regulations.  Also  included  are 
model  procedures  for  handling  the  nonrenewal  of  a 
nontenured  teacher's  contract  and  the  dismissal  of 
superintendents  during  the  contract  period. 


3.  William  R.  Hazard,  Education  and  the  Law: 
Cases  and  Materials  on  Public  Schools.  The  Free 
Press,  New  York.  1971.  480  pages.  Copies  are  $7.95. 
Education  and  the  Law  is  the  most  recent  of  several 
new  case  books  on  school  law.  It  focuses  on  urban 
schools  and  their  problems  in  seven  chapters  that 
cover  the  major  areas  of  school  operation.  Each 
chapter  has  a  brief  outline  of  the  legal  issues  it 
considers,  selected  writings,  cases,  discussion 
questions,  and  an  annotated  bibliography.  Mr.  Hazard, 
an  attorney,  has  written  a  book  that  should  be 
particularly  useful  in  a  school  law  course  in  the 
school  of  education  or  for  the  school  administrator 
who  seeks  general  familiarity  on  a  given  school  law 
subject.  Its  brief  treatment  or  omission  of  such 
important  areas  as  school  finance  and  budgeting 
should  be  supplemented  with  other  material. 

4.  Michael  R.  Smith  and  Joseph  E.  Bryson, 
Church-State  Relations:  The  Legality  of  Using  Public 
Funds  for  Religious  Schools.  NOLPE,  Topeka, 
Kansas.  Copies  are  $3.50.  This  timely  volume  is  the 
sixth  in  the  NOLPE  monograph  series.  It  reviews  the 
history  of  the  parochial  aid  issue  and  analyzes 
federal  court  decisions  on  the  use  of  public  funds  for 
religious  schools. 

5.  Robert  E.  Phay,  North  Carolina  Constitutional 
and  Statutory  Provisions  with  Respect  to  Higher 
Education.  Institute  of  Government,  The  University  of 
North  Carolina  at  Chapel  Hill.  1972.  181  cpages. 
Copies  are  $3.00  plus  3%  sales  tax. 

6.  Robert  E.  Phay  and  Anthony  B.  Lamb,  "Ex- 
pulsion and  Suspension  of  Public  School  Students: 
Substantive  Due  Process,  "  Popular  Government  38 
(February,  1972),  6-12.  Reprints  are  free  on  request. 
A  concluding  article  on  procedural  due  process 
appears  in  the  May  issue  of  Popular  Government. 


